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Key messages

® The evolving international legal standards
covering ageing support the argument that
social inclusion of the elderly in assisted
care homes should be approached from
the perspective of the state’s legal obliga-
tions.

There are many serious impediments
regarding the inclusion of the elderly in the
socio-cultural life of the institution. Those
individuals who are confined to 24h resi-
dential care are in stronger need of sup-
port in order to participate in socio-cultur-
al activities, in comparison with those who
live in serviced apartments.

Nonetheless, interviews with 59 elderly
people in residential care demonstrated

a high degree of client satisfaction with
how the Act on Supporting the Functional
Capacity of the Older Population and on
Social and Health Care Services for Older
Persons (regarding access to socio-cultur-
al activities) is being implemented inside
the studied institutions in Turku, Raisio,
and Helsinki.

Introduction

Based on a human-rights approach to the topic of so-
cial inclusion of the elderly, this study concentrates, in
particular, on the rights of the elderly in assisted care
homes to participate in socio-cultural life within the in-
stitutions. | examine how existing international human
rights provisions can answer those specific participatory
challenges that elderly persons face in their everyday
lives. For the purposes of this project, inclusion in social
and cultural life implies the access, participation, and
contribution (insofar as it is possible) of the elderly in the
local community, that is, in institutions for the elderly, as
well as in socio-cultural events organized both inside the
respective institution and outside the institutional walls.

The elderly who have resorted to 24-hour residential
care are bound to spend the most of their time inside the
institutional walls, facing difficulties in daily communica-
tion and finding like-minded companions. Nonetheless,
the theme of social inclusion of the elderly residing in
assisted care homes has not yet received sufficient aca-
demic attention, either in Finland or worldwide. In effect,
the socio-cultural dimension of the elderly in residential
care is not conceptualized by legal scholars as being an
integral part of elder law. Black’s Law Dictionary defines
elder law as the field of law ‘dealing with the elderly,
including such issues as estate planning, retirement
benefits, social security, age discrimination, and health
care’.! Similarly, modern legal research on the elderly in
residential care is preoccupied with the issues of non-
discrimination;? the rights to housing, social security,
and medical care;® the rights to human dignity and pri-
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vacy;* prevention of elder abuse;® or even more specifi-
cally, the prevention of financial abuse of the elderly.®

The objectives of this study have been to examine how
the rights of the elderly in 24-hour residential care to
participate in socio-cultural life are implemented in my
three Finnish cases, located in Turku, Raisio, and Hel-
sinki, and to identify the best participatory practices in
the assisted care homes. Our hypotheses are two-fold,
meaning that they relate to both the theoretical issue of
an inclusive society for all age groups, as well as to the
practical issues of implementing the rights to participa-
tion in socio-cultural life inside the assisted care homes.
| assume that the socio-cultural dimension of the rights
of the elderly, especially with respect to those who are in
24-hour residential care, should be included in the para-
digm of elderly law in respect of issues of health, social
security, housing rights, non-discrimination, and pre-
vention of abuse of the elderly. | also assume that elderly
persons residing in assisted care homes have a strong
interest in participating in social and cultural activities,
and that the municipalities of Finland are obligated to
provide assistance to ensure such participation.

This study is a part of a wider human rights discussion
of the inclusive society for all age groups. Older age and
retirement cause feelings of loneliness resulting from the
loss of daily social contacts at work.” This is why the
international community opened an official discussion
about the inclusive society for the elderly. This discus-
sion, perhaps, culminated in the late 1990s during the
preparatory activities for the 1999 International Year of
Older Persons. Striving ‘towards a society for all ages’
was the focus of the conceptual framework for that
year.2 The Second UN Universal Assembly on Ageing in
2002 again prioritized the goal of enhancing opportuni-
ties for the elderly to realize their potential in order to
participate in all spheres of life.®

In order to establish whether there is a distinct interna-
tional legal obligation to ensure socio-cultural inclusion
of the elderly inside the institutions, | examined academ-
ic and legal sources in the field of international human
rights law. This research also entailed an empirical legal
studies method when observing how the Act on Support-

ing the Functional Capacity of the Older Population and
on Social and Health Care Services for Older Persons
— Laki ikdéntyneen véestén toimintakyvyn tukemisesta
sekd idkkdiden sosiaali- ja terveyspalveluista (98/2012)
is implemented in selected assisted care homes. Data
collection was partly based on interview studies. In total,
59 elderly residents in the selected assisted care homes
in Turku, Raisio, and Helsinki were interviewed. In order
to conduct these interviews, a positive statement was
obtained from the Turku University Central Hospital Ethi-
cal Committee. Research permission was obtained from
the Raisio and Helsinki municipalities. | interviewed the
elderly also in Villa Hirvensalo — a privately run assisted
care home in Turku, for which a research permit was not
required.

Legal obligation to ensure social
inclusion inside the institution?

| maintain that ensuring socio-cultural inclusion of the el-
derly inside assisted care homes is a clear-cut legal obli-
gation imposed on the states by article 23 of the Revised
European Social Charter. Evolving human rights stand-
ards in the area of social inclusion dictate that old age
should not be only financially secure, safe, and warm; it
should also be socially and culturally of an acceptable
standard. According to the article, the state parties need
to adopt measures enabling the elderly to play an active
part in public, social, and cultural life, in order for them
to remain “full members of society”. Pursuant to the Ex-
planatory Report to the 1988 Additional Protocol to the
European Social Charter, the expression “full members
of society” implies that the elderly must not be restricted
in their access to societal activities and functions, even
if an elderly person is retired or restricted in legal ca-
pacity. More particularly, according to paragraph 45 of
this Explanatory Report, elderly persons should not be
ostracized on account of their age, as the right to take
part in society’s various fields of activity is not granted or
refused depending on whether an elderly person is still
of full legal capacity or subject to some restrictions in
this respect (diminutio capitis).'® According to paragraph
58 of the explanation provided by the 1998 Additional
Protocol to the European Social Charter, the measures
necessary to implement the rights of the elderly are also
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applicable to persons living in institutions ‘but only
insofar as this mode of life does not render their imple-
mentation impossible or manifestly irrelevant.’'!

Hence, the sociocultural rights of the elderly in resi-
dential care should be duly implemented without any
discrimination on the grounds of age, unless under the
following cases: (i) implementation is impossible un-
der the institutional conditions, or (ii) implementation is
manifestly irrelevant. Since there are no clear rules for
implementing these two clauses, namely “impossibility”
and “manifest irrelevance”, general principles regard-
ing limitations of human rights should be applicable.'
Any limitation of human rights should be reasonable and
based on law. In particular, prohibitions of unreasonable
limitations of sociocultural rights of the elderly in resi-
dential care are emphasized by the CoE Recommenda-
tion CM/Rec(2014)2 on the promotion of human rights
of older persons, according to which member states
should protect older persons “from violence, abuse,
and intentional or unintentional neglect. Such protection
should be granted irrespective of whether this occurs at
home, within an institution or elsewhere.”'® Paragraph
10 of this recommendation emphasizes that: “Older per-
sons should have the possibility to interact with others
and to fully participate in social, cultural and education
and training activities, as well as in public life”. Interest-
ingly, this recommendation takes special account of ex-
periences in Germany, where some nursing homes and
specific institutions have developed special units to en-
able older migrants to receive care “in an environment
that respects their cultural and social way of life”.

Hence, ensuring socio-cultural inclusion of the elderly in
assisted care homes is a state obligation under interna-
tional law. Respectively, the European Court of Human
Rights has already arrived at an interpretation, accord-
ing to which, in cases when social exclusion of individ-
uals amounts to inhuman or degrading treatment, the
state is responsible for ensuring that individuals within
their jurisdiction are not subject to such treatment, in-
cluding ill-treatment administered by private individu-
als, including institutions.™

An illustration from the interviews becomes relevant at
this point. A man, aged 82, replying to the questions

regarding socio-cultural programmes inside one institu-
tion, claimed that he had been abandoned in his own
home for two months, unable to move by himself. After
he had remained dirty, cold, and almost starving, a clean
bed and regular meals comprise the limit of his desires;
he could not ask for more. Such statements appear to
be insufficient under international human rights law,
which promotes an equal and inclusive society.

Situation in Finland

The theme of socio-cultural inclusion of the elderly in-
side assisted care homes is widely discussed in Finland,
where many older people require residential care. At the
end of 2013, ordinary sheltered housing for older peo-
ple and sheltered housing with 24-hour assistance had
a total of 46,720 residents.’ Promoting participation of
the elderly in socio-cultural life is one of the top priorities
for the Ministry of Social Affairs and Health of Finland.®
Nonetheless, unlike Sweden, Norway, and Iceland, Fin-
land is not included in the top 10 of the 2014 Global
AgeWatch Index. Being the first quantitative measure
focusing on the well-being of older people on a world-
wide scale, this global index focuses on older people’s
income security, health status, employment and educa-
tion capabilities, and the enabling environment of the
societies in which they live. Finland ranked 15th in both
2013 and 2014, while, for example, Denmark improved
its ranking from 17th to 12th place.'” The ranking of Fin-
land remained stable even though the state has under-
taken significant measures to fully implement the rights
of the elderly in residential care. For instance, within the
above-mentioned Recommendation CM/Rec(2014)2 on
the promotion of the human rights of older persons, the
Council of Europe acknowledged two “good practices”
from Finland. These are, first, the “Occupy your own
age” movement, which is a network for good ageing run
by eight NGOs. Launched in the frame of the European
Year for Active Ageing and Solidarity between Genera-
tions, the initiative challenges both citizens and munici-
pal decision-makers to see age from a new perspective;
and second, establishing a project to actively engage
older people who suffer from loneliness, and in particu-
lar those who are in hospitals, adult day-care centres, or
residential care institutions.
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When it comes to legal measures targeted at the full im-
plementation of the rights of the elderly in assisted care
homes, the adoption of the 2012 Act on Supporting the
Functional Capacity of the Older Population and on So-
cial and Health Care Services for Older Persons should
be mentioned. This act emphasizes the issues of partici-
pation of the elderly in residential care in socio-cultural
life within the institutions. In particular, Section 2 of this
act lays down provisions on local authorities’ respon-
sibility for supporting the well-being, health, functional
capacity, and independent living of the older population,
and for securing the social and health-care services
needed by older persons. Section 14 of this document
stipulates that services securing long-term care should
ensure that the older persons ... “can maintain social
contacts and participate in meaningful activities promot-
ing and maintaining his or her wellbeing”. This act came
into force on 1 July 2013. The same day, quality rec-
ommendations to guarantee a good quality of life and
improved services for older persons were published,
which also emphasized the meaning of social inclusion
of the elderly.’® The aim of these recommendations is
to assist the implementation of the Act on Supporting
the Functional Capacity of the Ageing Population and
on Social and Health Care Services for Older Persons.
Hence, legal measures on socio-cultural participation of
the elderly in assisted care homes are sufficiently sig-
nificant for Finland to pursue improving the well-being
of the elderly population. This is why my study aimed to
examine how the right to take part in socio-cultural life
is implemented within selected assisted care homes in
Turku, Raisio, and Helsinki.

Interviews with the rights-holders

In order to monitor the implementation of the 2012 Act
on Supporting the Functional Capacity of the Older Pop-
ulation and on Social and Health Care Services for Older
Persons, we conducted a series of interviews with the
elderly residents of the assisted care homes Villa Hirven-
salo in Turku, Jokitupa and Hulvela in Raisio, and Puis-
tolan palvelutalo in Helsinki. The first, Villa Hirvensalo, is
privately run; the other three are publicly run institutions.

The questions aimed to explore individual attitudes and
wishes of the elderly towards participation in social, cul-
tural, sport, and recreational activities inside the insti-
tution. The goal of the questions was to find out how
much interest the elderly have in communication and
socio-cultural activities; whether there are enough so-
cio-cultural events organized in their institution; whether
relatives take an active role in providing opportunities
for the elderly to take part in socio-cultural activities;
how exactly the service institutions assist the elderly in
participating in such events; and how much contact the
elderly still have with the outside world by being capable
of, for example, communicating over the telephone.

Altogether, 59 elderly people were interviewed. The cri-
teria for selecting the interviewed were that they were
willing and able to communicate, and that they had
resided in the assisted care homes for a minimum of
one month before the interview. The interviews were
not always easy to conduct because of the weak physi-
cal condition of the interviewed — for example, 10% of
the interviewed were bed-bound. Each interview lasted
20-25 minutes. The questions were the following: How
often do your relatives or friends visit you? How interest-
ed are you in communicating, spending time, or doing
something together with other people? Do you feel that
the service institution organizes enough social activi-
ties? How does the service institution help you to par-
ticipate in such events? How do you communicate with
others (phone, letters, other)? Do you follow the news?
The questions were asked in Finnish by a native speak-
er. Nearly all the respondents had relatives. 52 of the 59
interviewed felt that their relatives visited them rarely; in
reality they visited once a week on average. 50 of the 59
interviewed revealed a strong interest in communication
with other people. When asked “how interested are you
in communicating with others?” we heard most often:
“perhaps even too much” — a modest answer, conveyed
with a smile. The majority of the respondents were eager
to follow the news. Those in better physical condition
used a telephone to call their relatives. Only one person
out of 59 reported using a computer for communica-
tion. 60% of the respondents answered that there are
enough socio-cultural activities in their institution.
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Interestingly, nearly all the individuals from the 24-hour
care units who were able to communicate volunteered to
take part in our study. In contrast, only 15 of 60 persons
from serviced apartments responded to our request for
an interview. These findings would at first sight suggest
that the first category of the elderly is in need of stronger
support from the institutions, in order to maintain daily
socio-cultural contacts. However, after a more detailed
examination, | can conclude that this is not necessarily
so. After | conducted similar interviews in Eastern Fin-
land, | discovered that the elderly living in service apart-
ments can be in such a weak condition that it prevents
them from leaving their room without external help,
which makes their situation comparable with the elderly
living under 24/7 assisted care. The Social welfare act
(1301/2014) of Finland entails that the placement of the
elderly in institutions is based on an evaluation of needs
performed by social services staff.’® Such an evaluation
usually follows a request by the elderly or their relatives.
There is no legal definition of what “the need for insti-
tutional care” actually is. The Ministry of Social Affairs
and Health has elaborated guidelines summarizing good
practice in needs assessment.?° Nevertheless, since the
thresholds of such needs assessment are approximate,
the possibility of under-evaluation cannot be excluded.
Hence, the problem of providing the elderly living in ser-
vice apartments with viable opportunities to maintain
daily social contacts culminates in the issue of acces-
sibility for those whose condition does not allow them to
maintain such contacts on their own.

It is noteworthy that the most vivid memories of socio-
cultural events among the elderly were associated with
the visits of students or other volunteers who talked to
them, played games, took them out, or gave some artis-
tic performance. The elderly in Hulvela also mentioned
that the church parish organizes certain activities for
them, such as taking them out.

Main outcomes

International law does not introduce any limitations on
the implementation of socio-cultural rights on the basis
of age or legal capability. This implies that the elderly
in institutions should be, as a general rule, entitled to

access to socio-cultural life. Participatory rights with
respect to socio-cultural inclusion of the elderly in resi-
dential care should play an important role in the body
of legal norms related to the rights of the elderly. Ac-
cordingly, a distinct international legal obligation has
evolved: to implement the right to participation in socio-
cultural life with respect to the elderly in residential care.

The interviews with residents of the assisted care homes
in the Turku, Raisio, and Helsinki municipalities have
shown that there are many serious impediments regard-
ing the inclusion of the elderly in the socio-cultural life of
the institution.

Firstly, being confined to an intensive care unit for 24
hours restricts opportunities for social communication.

Secondly, it is difficult for the elderly to get to know each
other and find like-minded companions. A lot of those
interviewed admitted that not every resident of the as-
sisted care home is willing to communicate with others.

Thirdly, many of those interviewed required special as-
sistance with simple activities, such as the use of the TV.
For example, all TV programmes for adults are aired in
Finland in the original language with text subtitles. The
elderly who are unable to understand English, or who
cannot read the text subtitles due to impaired vision,
cannot watch TV. At the same time, television is often
the only available leisure activity for the elderly in resi-
dential care.

Fourthly, some of the interviewed remarked that the staff
to whom they could talk on a daily basis are, mainly,
too young to share their concerns. Neither reaching a
certain age nor possessing significant life experience is
a prerequisite for being a qualified nurse in an assisted
care home. Nevertheless, it appears to be important
to train the staff in such a way that would enable them
to make socializing activities for the elderly meaningful
within the scope of Section 14 of the Act on Supporting
the Functional Capacity of the Older Population and on
Social and Health Care Services for Older Persons.

Fifthly, some of the elderly shared with us their slight
frustration with the fact that they could not participate in
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handicraft classes due to their physical condition. These
and other difficulties suggest that the elderly need spe-
cial assistance in fulfilling their participatory and socio-
cultural rights under institutional conditions.

Assisted care homes and the municipalities charged
with providing long-term care for the elderly have a
special responsibility to ensure that the said rights are
implemented in good faith. An important role in imple-
menting the right to participation in socio-cultural life is
played by non-public actors on an ad-hoc basis.

Conclusions on the avenues of participation in social
and cultural life, which are typically practised in selected
assisted care homes, are the following. Social com-
munication inside the assisted care homes was mostly
practised via everyday routines in the institution, such as
daily conversations and more broadly communication
with the staff, and peripherally with other elderly inhabit-
ants. Local socializing activities, such as coffee breaks,
discussions, or reading circles are also practised on a
daily basis. All the assisted care homes visited have
also developed a weekly programme of socializing and
leisure activities. One observation was that the smaller
the unit, the more successful such inclusive practices
tend to be. In particular, Jokitupa in Raisio stood out for
its heart-warming home-like atmosphere. Rare partici-
patory opportunities occurring inside the institutions re-
gard artistic performances, various exhibitions, and so
on.

I would also like to acknowledge the practice inside Pu-
istolan palvelutalo in Helsinki, where the staff has regu-
larly organized reading of newspapers for the elderly.
The majority of those interviewed revealed a strong in-
terest in following the news. Due to impairment of vision
or hearing, not all of the elderly are able to either read
newspapers or follow the news on TV or radio. Hence,

regular reading and discussion of the newspapers ap-
pears to be a good way of maintaining both social and
political interests.

Hence, the set of difficulties that the elderly in residential
care can encounter while pursuing everyday activities
is foreseeable. The interviews with residents of assisted
care homes in the Turku and Raisio municipalities, un-
dertaken in 2013-2014, have shown that there are many
serious impediments regarding the inclusion of the el-
derly in the socio-cultural life of the institution. Being
confined to 24-hour intensive care units restricts oppor-
tunities for social communication. These and other dif-
ficulties suggest that the elderly need special assistance
in fulfilling their participatory and socio-cultural rights
under institutional conditions. This is also the case with
respect to the physically impaired elderly living in ser-
viced apartments. The participatory provisions of the
2012 Act on Supporting the Functional Capacity of the
Older Population and on Social and Health Care Ser-
vices for Older Persons (98/2012) were complied with
in all the reviewed institutions. There is a weekly pro-
gramme of socio-cultural activities about which all the
inhabitants are informed. The institutions conducted a
questionnaire of interests in order to draft individual care
programmes for the elderly, including a socio-cultural
programme.

Hence, the realities in the assisted care homes that |
visited meet the ideas of enhanced participation of the
elderly in socio-cultural life. Substantive legal commit-
ments of Finland to human rights, and inclusive prac-
tices inside the institutions for the elderly, at least in
the context of these institutions, match the procedural
obligations of municipalities to provide social services
for the population, in accordance with the standards set
forth by international law.
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